- —
s .

OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

QemALe C, Mann
ATroRnxy GshuRAL

Honoradle 0, J. 3. Ellingson

Genaral Manager

Texas Prison Systea )
Huntasville, Texas -

Dear 31ip,; ¥ Opinion ¥o. 0-2972
Re: How auch of the latter
comzitzent of Clyde lLin-
ney should ba oredited
on his first commitument?
And related questions.

Your inquiry of redent date asking our opinion
on the guestions statsd has dDesn oarefuily considered, In
ordo; to slucidate the questions involved, we suzmarize
the facts.,

The convioct was first committsd on Dececber 5,
1027, from Hunt and Fanaln Counties tO serve a six year
term for thres oases of burglary, having been sentenced on
Noveabeyr 3, 1927. Two nuonths aand eight days later, or on
January.1l, -1928, he esoaped. His service in the peniten-
tiary was as Conviot Xo, 87987, aname N. C. lenney.

ta January 11, 1928, the saze day of the esvape,:
the prison authorities pudblished clrculars offering :25.00
reward for ths Tracajpture and restura to prison of the sald
escapes, One of the conditions of the reward offer was
that ir sommzitted to prison upoa & nsw voanviotica, the re-
capture roward becams void,

on December 16, 1938, as Clyde Linney, XNo, 90187,
your prisoner way again committed from Howard Couaty, to
serve a four ysar term for two caszes of passiag a forged
{nstrument, sentence huving been entered as beginning on (e~
tober 14, 1938. No cention wag ;ade 1n the sentence to the
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prior coavictions hereinabove raferred to. He was not
identified as the escapse, D, C. lLenney No. 57957, and
on PFebruary 7, 1939, the Goverasr of Texas grantod a cone
diticnal ardos covering the Howard County coaviotions
only. The expiration date under these convictions would
be February 4, 1942,

The above facta are gleansd froa your origianal
letter requesting cur opinion snd from the letter you
wrote in answer o our recuest for additional information.
je GuUOte your rsquest parazraphs y

rThis inmate 1s now ia custody for re-~
turn here as an escape under No. 57957 and we
would like to have your opinion as to how ouh
of his latter commitment should be credited
on his rfirst oommitment; also whatisr the pres-
ent arresting officers are sntitled to a reward
i1a this cage,”

with rofofonco to your first gueasticn, we re-
spectfully direot your attantion to the following article
of the Code 5f Criminal Prooedure of Texas:

"Article 774, (840) (262) cumulative or
goncurrent ssiatence

»when ths same dofenaant has been convice
ted in two or more oases, and the puanlshment
assessed in sach case is confinexent 1in the
pecitentiary or the jalil for a term of impris-
onzent, judgment and sentence shall b3 pro-
nounced in eaoh caze in the same manner as if
there had besn but one ocnvioction, except that
$an the discretion of the Court, the Judgmeat
in ths gecond and subsecuent convictions may
sither be thet tha punishment shall begin when
the judgment and sentence in the preceding oon-
viction has ceaszsd to operate, or that the rune
ishment ahall run conousrently with the other
cuege Or cazes, and sentsnce usnd exscution shall
be accordingly.”

zrior to the adoption of this article it waas neléd
by the Supreme Court, in the case of ?rinoce v, State, 44 ToX.
420, that the courts had no authority to cuculnte the renalty
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and have one sentance begin at the expiration of another.
Hanaahon v, State, 7 Tex. App. 864; Baker v. 3tate, 11l Tex.
APpe 262. It has been sald by the Court of Criminal Ap-
poals that it is by virtus of the quoted provision of the
Code that courts in this state can order a oumulative tern,
and that one term of imvrisonment shall begin at the explire
ation of another, and, ln cass the court Joes pot go order
in the last seantsnce or final judgment so imposed, ths terms
run o~acurrently. 3See 2x parte Bunt, 28 Tex. App. 361, 13
3. W. 145; Sx parte 0ox, 39 Tex. A'p. 84, 14 3, ¥, 396; Ix
parts Davis, 71 Tex. Cr. R. 538' 160 3. \'-_“59.

It is said that in the applloation o7 the state
ute, it is not essential that the prior sonvictiona be at
the sams torm of courti Ix rarte !iaosoley, 30 Tex, App. 438,
17 5. ¥, 4183 nor in the saze oourt, Miller v. 3tata, Tex.
Cr. App., 44 8,4, 162. This interpretation haa sven bsen
extended to such length that in the camse of ZTx parts Lawson,
98 Tex, Cr. R. 544, 268 3. ¥. 1101, the court held that time
spent 1a a federal priagon should ¢ouat on a Texas prison
sehtenca whare the federal iapriacnuent took place after the
stuie distriet judge had, in izposing the atate sentanoce,
pade no xention of the federsl cass,

Upon application of the prizciples of law gontained
in the foregoing authorities, you are respectfully advised
that the time spent in the penitentiary as Clyde Linney, No.
90187, should be credited us being alao in satisfaction of
the sentence previously ussessed the same indlvidual as D. C.
Lenney, No. 57957, and the credit should be for each day he
was actually in prison. 3artain v, 3tate, 10 Tex, App. 630,
33 Am. Rep. 049. ¥hen he was resleaged on the ocondltional
pardon, the proslamation ocaitting any refersnce to the Hunt
and Panain County oases, heo resumed his status as ag sscapes
therefrom. A pardon whioh recites a arecific offense does
not cover a separate and distinot offense committed by the
same offender, though the two offensss may dbe of & simllar
character; in such event the pardon ecbraces only the of-
fonse montloned. 31 Tex., Jur. 1263 §7; E=x parte Crane, 113
Tex, Cr. R. 168, 29 S. . (2d) 357; Eiller v. State, 46 Tex.
cr. R. 59, 79 3,7, 567,

‘i¢ pnext consider the second guestl:n pertaining to
the Teward. Aa we understund it, the authoritles dtlering
the reward immedistoly upon the esoaps bei-~ effectad, limited
tha terms tnereof oialy ta provide taat the rewuirc shaul. bs
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wnidad 1 ¢ha acvhicued waa Aann-l 0&-‘ e wnol cam taan o

coaviction, The real quoatian. theret:ro. is ¢la tno new
coaviotion operats t3 vdoid the reward, where the identity

was 2ot detected by the peniteatiary authorities uzon the
second oconmaltment?

Ye oconfeys that the elament 52 the ignorance of
the identity of the ,risoner as well as tie lack of knorl=-
edge of eveats transpiring after the reward offer was made,
on the part of the person now olaiminzg the raward, has xzlv-
en us cansiderabdle concern in arriving at the proper con-
oclusion upon waich to predicate our advice to you on the-
questions., No oase covering the exact situation has come
to our attention nor has been found Ly us aft: r diligeat
gearch, ith all of the alds sclience rna3s contributed to ene
able the identification of persons through rhotograchy, the
Jertillion systex and finxsrprints, anown to bs used by the
Texaa Priason System, it geems the only explanation tsnable
is the human elacent of error afflicting all of us at tizes.

The recovery of rewards offered is governed by
the law of coantracta, Chcice v, Oity of Dallas, {(Tex. Clv,
A¥pe) 210 S. W. 753. Fersons offerins rewards nay luzpose
any reasonable ccnlitica soveraing the payzsat thereof, and
may jprovide as an incidsnot to the orfar, fo- the termination
of it.- Caryl v, State, (’up. Ct. %“asaington) 236 F. 798, A0~
cording to your raply to our letter of Septexber 28th, writ-
ten by you on Gotober 1lOth 1940, Af an eszscapes is comaitted
to prison with a new coanviotion, the recapture rewards are
voided. 1If this provision was incorporated with the orizinal
Tewsrd offer, you do not now ows the reward for the subjeat
wa, committed on the Howard County cuss, a new oonviotion.

However, we nade an indepsadent iavestigation, and
were priviloged ta gee one O ths norices sent out by the
Prison System coverins this matter, throuzh the oourtesy of
tir., Jos R, Flstohar of the Napartueat of Tublla ~afety, Ia
addition to a photograph 2f the subject, nis tingerprints,
classiflcation and other descriptivo autter, the circular
reads as fallows: -

mwenty-riva (285.,C0) Toilars Reward De-
livarad to Tran:ufer Azent at aay Jall in the
United states. ira Inforzati-z to Chiasf
Clerk Criminal Record Tapartient, Auntsville,
Texas,"™
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In addition, the files of ¥'r. ¥letch=r reveal
that through some coincidencs not entirely cleur to us, the
Burcau of Identificution and Hecords of the Lepartzsat of
Public 3alfety wers but rocently furnished a copy of the
above referrsd to excags notice. In the course of routine
cheo .ing tho identity was eatadlished, showing your No.
57957 to be one and the saxe parson as Mo, 90187, Clyfe Line-
asy. Your Buresu of Racords was proaptly apprissd and ine
qQuiry made as t0 whrthar the subject was atill wanted as an
escupe by the Prison Systam, It then neens the Sheriff of
the County whare the subjsct was presantly residing wes noti-
filed, whareupon the arrest was made, but whether by the
shariff of Nolan County, or the Police Dopartaent is not
clear, since the Nepartaent of Public :afety Fingsr Print
Reocords ahow “9=1lle40 - F,D, .IVIL, wastwater, Texay, Holde
ing Zsoaped HoOldinz Tor TIP."

e nuat thersfors donditionally anawer your inowiry
rolative to the reward;

(1) 1If the arrast was maqs, without knowledse of
tha revard offsr on the 1art of the one raxing such arrast,
he would not be entitled to collect thes reward, Irior knowle
edze of a revard o fered for the arrset and roturn of an
escarped prisoner and rerforuance in accord therswith are es-
sential to a rignt to recaover, This holding appears in the
Suprezme Court Cass of Sroadnox v, Leddetter, 100 Tex, 375,
99 S4 ®e 1101, 9 L. k.4 (H.T.) 1057; see alsg TObLin v, li0Coad,
{Tex. Civ, ippe.} 158 a.,W. 237, Cholce v. City of Dallas {Tox.
Civ. aAppe.) 210 8, #. 783,

{(2) If the arrest was made hecause of, in reliance
upon and in compliance with the reward offer, the:reward
should bde paid to the parson perforulng the acts pmaking him
entitied therxeto, JIn other words, the terms of an offer for
a unilateral coatrect cannont bes varied unless zads in the
sene ;Aanner as the original offer. In acco:dance with the
tenety of contract luw, the lnpasition of new condition: .
agounts t3 the Traveoatioz of the original offer and the make
ing of a2 new one, The ruvocation of such an offer to be ef-
fectual must huve boen 1ade Iln suoch nanner ag to likely reach
the yeoipieati Lhereof, Usutally ths saxe method =ust bHe used
in ruvoking as wus used in aaking the original Jrfer, “‘ee
~iiiiston on Contracts, Neviged Idition, Vol, 1, i3 59260,
ang zuthoritias there citgd,
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%¥e have heen delayed somewhat in answering your
recuest for our orinisn becauses cf the difficulty or ob-
tajninz all of the psrtineat faots, Ts trust ths adove
will eniuble you to determine tha question with reforence
t> the reward; if not clear to ys>u, pleane send ua a full
staterent of the case, togetter with coples of zay and
all doocuzents breculgated dy the Texas Irison “yateo ape
pertalicing th:reto,

Yours Yory truly
ATTORNEY GENIRAL JF TEXAS

Jamin ~oodall
s8s{atant

INtew

~TTROVEDOCT 30, 1740
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